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Congress of the Wnited Htates
Washington, BC 208158

March 23, 1993

The Honorabla James H. Quello
Chairman

Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: MM Docket No. 92-265

Dear Chairman Quello:

We are writing to express our views concerning the Notice of
Proposed Rulemaking regarding the program access provision
(section 19) of the Cable Tclcvisxon Consumer Protection and

provision. This letter is intended to highlight certain concerns
that were raised in those meetings.
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additional showing of harm. After a cable competitor establishes
a prima facie case, the burden of proof shifts to the vertically
12teg;;ted programmer or cable operator who is allegaed to be in
violatien.

The language of section 19 does not permit any other method
of analysis of price discrimination. Nor does it permit any
other method of al}gcatinggypgibgrq.n of proof. cCongress
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than the most basic information about what they ara being asked
to pay as compared te what affiliated cable operators are paying
for identical programming. Thus, the burden of proving that the
apparent price disparity is somehow permissible under the terms
. of the statute must rest with the vertically integrated
programmeér, the party with access to all of the necessary pricing
information, such as documentation of actual differences in the
cogt of delivery or-transmission of the programming in question.

With regard to exclusive contracts, the provisions of
saction 19 are likewise clear. In areas not served by a cable
operator as of October 5, 1992, exclusive contracts or similar
arrangements which would prevent a cable conmpetitor from
distributing programming are expressly prohibited without
exception. In areas sarved by a cable operator as of October 5,
1992, exclusive contracts are prohibited unless the Commission
determines that a particular contract is in the public interest
pursuant to the factors enumerated in subsection (¢)(4). Public
interest determinations should be made on a case-by-case basis in
a declaratory proceeding prior to the parties entering into such
an exclusive contract. The burden of proving that such a
contract is in the public interest should be on the parties
seeking to entar into an exclusive arrangement.

The only exclusive contracts which are grandfathered by the
terms of section 19 are those entered into on or before June 1,
1990 and that are for delivery of programming to areas served by
a cable operator as of October 5, 1992. The grandfathering of
such a contract may not be expanded by the renewal or extension
of the contract. Thus, all exclusive contracts entered into
after June 1, 1990 are subject to the prohibitions of section 19.
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We all want competition to thrive in the video programming
marketplace. Issuing strong access to programming regulations
will be the single most important action the Commission can take
to foster that competition. We urge you to fulfill the goals of
the statute when promulgating the section 19 regulations.

3 Sincerely,

c¢c: The Honorable Andrew C. Barrett
The Honorable Ervin S. Duggan



